Glen Hicks, PLS

Agreement for Professional Services


THIS AGREEMENT is by an
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and Glen Hicks, PLS with his home office at 409 Avery Street, Raleigh, NC 27608 (hereinafter “Hicks”).

I. Engagement:  Client desires to hire Hicks to provide professional land surveying services in connection with client’s project, upon signing of this agreement, there is an offer and an acceptance for this contractual relationship:

II. Scope and Services: Hicks shall provide professional services for the Project in accordance with the scope as follows:
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b. Project to include the task as determined in “A” above.
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, (hereinafter “project site”) and the “Terms and Conditions” set forth on the following pages are hereby expressly made a part of this agreement.

III. To Be Completed By Client:  For payment of services, bill:
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IN WITNESS THEREOF, the parties of this agreement to be executed by their duly authorized representatives, this the       day of       , 20       .
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Terms and Conditions

ARTICLE 1. SERVICES:

1.1 Perform for Client in a professional manner, using the degree of care and skill ordinarily exercised by and consistent with the standards of competent surveyors in the same or similar locality as the project site.

1.2 Provide only those services that, in the opinion of Hicks, lie within the technical or professional area of expertise of Hicks.

1.3 Operate as an independent contractor and not an employee of Client.  Hicks will solely be responsible for determining the means and methods for performing services it is to provide under this agreement.

1.4 Consider reports to be the confidential property of the Client and distribute these reports only to those persons, organizations or agencies specifically designated by Client or authorized representative, subject to any obligation Hicks may have under any applicable law or regulation to produce such report, or a portion thereof, or to testify under oath pursuant to a subpoena or otherwise.

1.5 Original documents, survey notes, tracings and the like, except those furnished by the Client, are and shall remain the property of Hicks.

1.6 Hicks will makes no guarantee as to obtaining or securing any permits the Client requires and recommends Client contact an attorney regarding securing any permits relating to subject project.

1.7 Client agrees that the photographs of any completed project embodying the services of Hicks provided hereunder are the property of Hicks and published by Hicks.

ARTICLE 2. CLIENT’S RESPONSIBILITIES: Client or his authorized representative will:

2.1
Provide Hicks full information regarding the subject property of the project site and any relevant related data.  Client agrees indemnify and  to hold harmless for claims arising out of Client’s non-production of relevant data.

2.2
Furnish right of entry to and onto the project site whether public or private for Hicks to compete the necessary field work.  Hicks will endeavor to minimize damage to the site but makes no guarantee to restore the site to its original condition without a separate singed agreement.  In the event of such agreement, Hicks shall add the cost of restoration to its fee.

2.3
Neither Hicks nor any consultant or employee contracted by Hicks shall be responsible for Client’s failure to secure a review of the project site by a proper professional that would or should have discovered a defect that should have been disclosed to Hicks for the performance of the scope of work set out in this contract.

ARTICLE 3. GENERAL CONDITIONS:

3.1 Hicks, by the performance of services covered under this contract, does not in any way assume, abridge, or abrogate ay of the duties, responsibilities, or authorities with regard to the project customarily vested in the project architects, design engineers, or any other design agencies or authorities for which Hicks has been hired as a subcontractor to another design professional.

3.2 Hicks shall not be responsible for the negligent acts or omissions of any other party or parties involved in the design of the project or failure of any contractor or subcontractor to construct any item on the project in accordance with the recommendations, whether written or oral, issued by Hicks.

3.3 This agreement may be terminated in writing by either party upon 7 (seven) days’ written notice in the event of a substantial failure by the other party to perform within the terms setout herein.  Such termination shall not be effective if that substantial failure has been remedied before expiration of the period specified in the written notice.  In the event of termination, Hicks shall be paid for services performed to the termination notice date plus reasonable termination expenses.

3.4 In the event of termination, or suspension of the project for more than 3 (three) months, prior to completion of all reports contemplated by this contract, Hicks may complete such analysis and records are necessary to complete its files and may also complete a report on the services performed to the date of notice of termination or suspension.  The expenses of termination or suspension shall include all costs of Hicks and shall be billed to Client for payment.

3.5 The only warranty made by Hicks in connection with its services performed hereunder, is that it will use the degree and skill as set forth in Article 1.1 above.  No other warranty, expressed or implied, is made or intended for service provided herein or for furnishing oral or written reports of findings made

3.6 No waiver by either party in any default by the other party, in the performance of any provision of this agreement shall operate as or to be construed as a waiver of any future default, whether like or different in character.

3.7 Glen Hicks, PLS is the authorized representative for Hicks.

3.8 Promptly following the execution of this agreement, Client shall designate an individual as Client’s authorized representative to represent and act for client with respect to matters under this agreement.  Client may, from time to time, designate a new authorized representative by providing Hicks with the name, address, phone number and other contact data of the new representative by written notice.

3.9 If any provision of this agreement, of application thereof to any person or circumstances, shall to any extent be invalid the remainder of this agreement or the application of such provision to persons or circumstances other than those to which it is held invalid, shall not be affected thereby and each provision of this agreement shall be valid and enforced to the fullest extent permitted by law.

3.10 The services, and any data, recommendations, proposals, reports, design criteria, and similar information provided by Hicks to the Client, pursuant to this agreement are provided for the exclusive use of Client and are not to be used or relied upon by any other party.  All reports shall become the property of the Client upon full payment and delivery;; however, all original data gathered by Hicks and work paper produced by Hicks in the performance of services are, and shall remain, the sole and exclusive property of Hicks. 

3.11 Compensation for additional services.  Hicks undertaking to perform the professional services under this agreement extends to only those services as described herein under the “Land Survey Request”.  If upon request of Client Hicks agrees to provide additional services (“Additional Services”) hereunder, the Client shall pay Hicks according to any contract for “Additional Services”.

3.12 Additonal Services. The following services are not covered by the Land Survey Request unless specifically setout therein.  If any of these additional services are authorized by the Client, they shall be paid for by the Client as herein provided.  Change orders are to be submitted in writing and approved before commencement of work.

a. Providing special analysis of the Client’s needs and programming the requirements of the project.

b. Revising previously approved drawings, specifications, or other documents by the Client to accomplish changes not initiated by Hicks that are changes in the foot print or scope of the project.

c. Preparing change orders and supporting data for matters not covered under the Land Survey Request.

d. Preparing documents for alternative bids requested by Client.

e. Re-stakeing of previously marked points or structures unless specifically provided for under Land Survey Request.

f. Providing services after final payment and acceptance of the project by the Client to Hicks.

g. Providing services as a professional witness in connection with any public hearing, arbitration or other court proceeding.

h. Providing off-site highway or street improvements drawings, surveys, design, and specifications, unless specifically set out under Land Survey Request.

i. Extras and/or revisions requested by the reviewing authority which are not Hicks’ errors or omissions but represent the review agency’s preference.

j. Meetings or conferences not specifically set out in the Land Survey Request.

3.13 Reimbursable Expenses. Reimbursable expenses are in addition to the fees for basic and additional services and include actual expenditures made by Hicks in the interest of the project for the incidental expenses listed in the following subparagraphs, and invoiced as actual costs, unless specifically waived in the Land Survey Request.

a. Expenses for site inspection and observation during the construction phase.

b. Expenses for transportation and living when traveling in connection with the project beyond 30 miles of Hicks’ office.

c. Expenses of telephones, reproduction, postage, fax and printing and handling of drawings and specifications.

d. Review fees, permit fees, application fees and or any other special fee requirements necessary for project completion.

ARTICLE 4.  INSURANCE/LIABILITY

4.1 Hicks may elect to secure and maintain throughout the full period of this agreement insurance sufficient in the judgment of Hicks to protect it adequately from claims under applicable Workers Compensation Acts and from claims from bodily injury, death or property damage as may arise from the performance of services under this agreement.

4.2 Limitation of Design Professional’s Liability.  Client hereby agrees that to the fullest extent permitted by law Hicks’ total liability to Client for all injuries, claims, losses, expenses or damages whatsoever arising out of or in any way related to the Project of this agreement from any cause or causes including but not limited to Hicks’ negligence, errors, strict liability, breach of contract or breach of warranty shall not exceed the total compensation received by Hicks’ under this agreement.

4.3 Limitation of Liability for Consequential and Certain Other Damages.  Client agrees to the fullest extent allowed by law that Hicks’ shall not be liable to Client for any special, indirect or consequential damages whatsoever, whether caused by Hicks’ negligence, errors, omissions, strict liability, breach of contract, breach of warranty or other cause or causes whatsoever, including but not limited to cost replacement power, loss of use of equipment or facility, loss of profits or revenue, losses due to delay, etc.

4.4 Severability and Reformation. Any provision or part thereof of this agreement held to be void or unenforceable under any law shall be deemed stricken and all remaining provisions shall continue to be valid and binding upon all parties.  The parties agree that this agreement shall be reformed to replace such stricken provision or part thereof with a valid and enforceable which comes as close as possible to expressing the intentions of the stricken provision.

4.5 Good Samaritan Clause.  It is understood and agreed that Hicks’ has no constructive use of Client’s site; has no control or authority over the means methods and sequences of construction or other site activity; and therefore has no ongoing responsibility whatsoever for site safety, a responsibility wholly vested in another.  Notwithstanding this provision, Hicks’ has a duty to protect the public health, safety and welfare.  Accordingly, it is Hicks’ responsibility to take actions Hicks’ believes are prudent measures should Hicks encounter situations that Hicks believes create a danger to public heath safety or welfare.  Client understands this situation and agrees to defend Hicks and hold Hicks harmless from any and all claims arising out of Hicks exercise of professional responsibility in this regard and by acceptance of this contract agrees to warrant same.

4.6 No Warranty.  Hicks makes no warranty, either expressed or implied, as to Hicks’ findings, recommendations, plans, specifications, or professional advice.  Hicks will endeavor to perform its services in accordance with generally accepted standards of practice in effect at the time of performance.  Client recognizes that neither Hicks nor Hicks’ subcontractors owes any fiduciary responsibility to Client.

4.7 Fiduciary Responsibility.  Client confirms neither that Hicks nor Hicks’ subcontractors owes a fiduciary responsibility to Client or site owner.  Client also confirms that owner has so agreed in this agreement with Hicks.

ARTICLE 5. PAYMENT TERMS

5.1 Unless otherwise shown in this agreement, Hicks will submit invoices to Client monthly for long term projects and a final invoice upon completion of services.  Each invoice, is due and payable by Client or its authorized representative.  Invoices are past due after 10 (ten) days.  Work in progress will cease when client fails to pay within 10 (ten) days.  Work will resume after payment is made.  Past due amounts are subject to a finance charge of 1½ % (one and one-half percent) per month on the outstanding balance.  Attorney’s fee and other costs incurred in collecting past due amount shall be paid by the Client.

5.2 Hicks shall be paid in full for all services under this agreement, including any additional services in excess of those stated in this agreement as specifically authorized by Client.

5.3 Client’s obligation to pay for services under this agreement is in no way dependent upon Client’s ability to obtain financing, approval of governmental or regulatory agencies, or upon Client’s successful completion of the project.

5.4 It is Hicks’ policy, without notice, to forward all accounts overdue more than 60 days to an attorney for an immediate processing of a lien against the Client or its property.  By acceptance and execution of this agreement, the Client herein agrees to submit to the terms of this condition waiving all claims against Hicks in Hicks process of securing payment.  Attorney’s fee and other costs incurred in collecting past due amounts are to be included in and added to any lien amount.

ARTICLE 6. ARBITRATION.

6.1 All claims, disputes, and other matters in question between Client and Hicks arising out of, or relating to, this agreement or breach thereof, shall be decided by arbitration in accordance wit the Rules of the American Arbitration Association then obtaining unless the parties mutually agree otherwise.  The foregoing agreement to arbitrate and any other agreement to arbitrate with an additional person or persons duly consented to by the Client and Hicks shall be specifically enforceable under the prevailing arbitration law.  The award entered by the arbitrators shall be final, and judgment may be entered upon it in accordance with applicable law and any court having jurisdiction thereof.

6.2 Notice of the demand for arbitration shall be filed in writing with the other party and the American Arbitration Association. The demand for arbitration shall be made within 30 days after the claim, dispute, or other matter in question has arisen, and in no event shall it be made after the date when an institution of legal or equitable proceedings based on such claim, dispute, or other matter in question would be barred by the applicable statute of limitation or repose.

6.3 Unless otherwise agreed in writing, Hicks shall continue performance of the services during any arbitration proceeding, and Client shall continue to make payments to Hicks in accordance with this agreement.

ARTICLE 7. EXTENT OF AGREEMENT

7.1 This agreement, including these terms and conditions and including the exhibits which are incorporated herein by reference, represents the entire agreement between Client and Hicks and supersedes all prior negotiations, representations, or agreements, whether written or oral.  To the extent that any additional or different terms or conditions conflict with the Terms and Conditions of this agreement, the Terms and Conditions of this Agreement shall govern.  This agreement may be amended only by a written instrument signed by Client and Hicks. 

7.2 Hicks reserves the right to correct clerical errors.

ARTICLE 8. APPLICABLE LAW

8.1
This agreement shall be governed and interpreted by the laws of the State of North Carolina.

This document is intended for the private use of my clients and customers

Questions or comments call (919) 618-7800 or email ghicks@commerciallandsurveying.com
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